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 BANkruPTCy
GENErAL
 EXEMPTIONS
 IRA. The debtor had received funds from a deceased parent’s IRA 
held in an inherited IRA account.  The debtor received distributions 
from the account and claimed the account as a bankruptcy exemption, 
either under state or federal law.  The court allowed the exemption 
because	both	the	state	and	federal	exemptions	specifically	list	I.R.C.	
§	408	accounts,	as	eligible	for	the	exemption.	The	court	noted	that,	
although the IRA was an inherited account, the debtor was still 
subject to the same distribution limitations as a regular IRA.  In re 
Tabor, 2010-1 u.S. Tax Cas. (CCH) ¶ 50,479 (Bankr. M.D. Pa. 
2010).
FEDErAL TAX
 DISCHArGE. In	 July	 2007,	 the	 debtors,	 husband	 and	wife,	
filed	their	2006	tax	return	which	claimed	a	$3000	refund	which	was	
elected	to	be	applied	to	future	taxes.	The	debtors	filed	for	bankruptcy	
in	September	2007.	The	bankruptcy	trustee	sought	turnover	of	the	
refund	amount	under	Section	542(a).	The	court	held	that,	because	the	
election to allocate the refund to future tax liability was irrevocable, 
the trustee could not revoke the election and require turnover of the 
refund to the estate. The court noted that the holding was contrary to 
Nichols v. Birdsell, 491 F.3d 987, 990 (9th Cir. 2007). In re Graves, 
2010-2 u.S. Tax Cas. (CCH) ¶ 50,499 (10th Cir. 2010), aff’g, 396 
B.r. 70 (Bankr. 10th Cir. 2008).
 rEFuND.	The	 debtor	 had	filed	 income	 tax	 returns	 claiming	
refunds for pre-petition tax years and the trustee sought to have 
the refunds turned over to the estate. The IRS objected because the 
debtor had liability for other pre-petition taxes from a business. 
Under	I.R.C.	§	6402,	the	IRS	could	apply	any	refund	against	other	
taxes owed by a taxpayer. The court held that the refunds were not 
estate	property	so	long	as	they	remained	subject	to	I.R.C.	§	6402	
offset.  In re Sissine, 2010-2 u.S. Tax Cas. (CCH) ¶ 50,501 (Bankr. 
N.D. Ga. 2010).
FEDErAL FArM
PrOGrAMS
 OrGANIC FOOD. The	AMS	has	adopted	as	final	regulations	
amending the USDA National List of Allowed and Prohibited 
Substances	regulations	to	reflect	recommendations	submitted	to	the	
Secretary of Agriculture by the National Organic Standards Board 
on	November	19,	2008	and	May	6,	2009,	adding	one	substance,	
sulfurous acid, and amending the listing for tetracycline. 75 Fed. 
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 VOLuNTAry PuBLIC ACCESS AND HABITAT 
INCENTIVE PrOGrAM. The CCC has issued interim regulations 
establishing the Voluntary Public Access and Habitat Incentive 
Program (VPA-HIP) authorized by the Food, Conservation, and 
Energy Act of 2008 (the 2008 Farm Bill). The purpose of VPA-HIP 
is to provide grants to state and tribal governments to encourage 
owners and operators of privately-held farm, ranch, and forest land 
to voluntarily make that land available for access by the public 
for wildlife-dependent recreation, including hunting, fishing, 
and	other	compatible	recreation	and	to	improve	fish	and	wildlife	
habitat on their land, under programs administered by state or tribal 
governments. 75 Fed. reg. 39135 (July 8, 2010).
 FEDErAL ESTATE
AND GIFT TAXATION
 DEFICIENCy NOTICE. The IRS has issued a memorandum 
providing interim guidance and amendment of the Internal Revenue 
Manual	regarding	the	issuance	of	a	Statutory	Notice	of	Deficiency/	
90-Day Letter when an estate tax examination or gift tax examination 
has more than 210 days remaining on the statue of limitations. The 
IRM	was	modified	to	provide	the	following:	(1)	In	estate	and	gift	
tax examinations, if the taxpayer does not agree to the proposed 
adjustments, the case is “unagreed.” The examiner in conjunction 
with the manager should then examine the statute date to determine 
if	a	Statutory	Notice	of	Deficiency/90-Day	Letter	or	a	30-Day	Letter	
should be issued. (2) Per Appeals IRM 8.2.1.3.1, 180 days must be 
remaining on the statute upon receipt of the case by Appeals. (3) If 
there are less than 210 days remaining on the statute of limitations 
on the day that the taxpayer communicates disagreement with the 
proposed adjustments, the examiner should prepare a Statutory 
Notice	of	Deficiency/90	Day	Letter	in	accordance	with	the	current	
procedures	set	forth	in	IRM	4.8.9.	(4)	If	there	are	more	than	210	days	
remaining on the statute of limitations on the day that the taxpayer 
communicates disagreement with the proposed adjustments, the 
manager should consider all the facts and circumstances involved 
with the return. SBSE-04-0610-028, July 6, 2010.
 GENErATION-SkIPPING TrANSFErS. Prior to September 
25, 1985, the decedent had created two trusts for great-grandchildren. 
The decedent’s daughter created two other trusts for the same 
children who were the daughter’s grandchildren. The daughter paid 
GST tax on the transfers to the trusts. The trustees of the decedent’s 
trusts obtained court permission to merge the trusts and the daughter 
also obtained the merger of the daughter’s trusts. The two merged 
trusts were further merged into one trust.  The IRS ruled that the 
mergers did not subject the trusts to GSTT. Ltr. rul. 201025026, 
Feb. 26, 2010.
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 The taxpayer had created an annuity trust and the taxpayer’s 
annuity interest in the trust expired. The taxpayer hired an 
accountant	to	prepare	and	file	Form	709,	United	State	Gift	(and	
Generation-Skipping Transfer) Tax Return but the accountant failed 
to	include	an	election	under	I.R.C.	§	2632(c)(5)(A)(i)	for	the	trust.	
The	IRS	granted	an	extension	of	time	to	file	the	election.	Ltr. rul. 
201025036, March 11, 2010.
 The taxpayers, husband and wife, created an irrevocable trust for 
the	benefit	of	a	child	and	the	child’s	family.	The	taxpayers’	attorney	
failed to advise the taxpayers that the taxpayers had the right to 
elect to treat the trust as a split gift and to elect to allocate their GST 
exemption.	No	Form	709	was	filed	until	the	taxpayer	requested	an	
extension	of	time	to	file	the	elections.		The	child	died	and	the	trust	
passed to the child’s family. The attorney again failed to advise the 
taxpayers that GST tax could be avoided by an election to allocate 
the GST exemption. The IRS granted the taxpayers an extension 
to	make	the	elections	on	Form	709.	Ltr. rul. 201025019, Dec. 8, 
2009.
 Prior to September 25, 1985, the decedent’s will created a trust 
for two children, with the surviving spouse as trustee.  State law 
allowed	 the	 division	 of	 trusts	 if	 not	 specifically	 prohibited	 by	
the trust and so long as the division did not alter the rights of the 
beneficiaries.	The	trustee	split	the	trust	into	two	trusts,	one	for	each	
beneficiary,	with	pro	rata	division	of	property	and	the	same	terms	
as the original trust.  The IRS ruled that the division of the trust 
did not subject the trust to GSTT.  Ltr. rul. 201026018, March 
22, 2010.
 Prior to September 25, 1985, the decedent’s will created a 
trust for the decedent’s spouse and their children and issue. The 
current	beneficiaries	of	the	trust	were	the	grandchildren	and	great-
grandchildren of the decedent. The trust had a spendthrift clause 
which	prohibited	the	transfer	of	the	beneficiaries’	interests	in	the	
trust; however, the trustee obtained a court ruling that the spendthrift 
clause did not prevent the sale of the grandchildren’s interests 
back to the trust. The grandchildren then sold their interests to the 
trust for fair market value, based on the market value of the trust 
property	 	modified	by	the	actuarial	remainder	factor	of	I.R.C.	§	
7520	applied	to	each	seller.		The	IRS	ruled	that	the	sale	of	the	trust	
interests to the trusts did not subject the trusts to GSTT and did not 
result in a taxable gift.  Ltr. rul. 201026014, Feb. 24, 2010; Ltr. 
rul. 201026024, Feb. 24, 2010; Ltr. rul. 201026025, Feb. 24, 
2010; Ltr. rul. 201026026, Feb. 24, 2010; Ltr. rul. 201026027, 
Feb. 24, 2010.
	 A	pre-September	25,	1985	trust	had	two	income	beneficiaries	who	
were also trustees. The trustees applied to a state court to convert 
the trust to a total return trust. The IRS ruled that the conversion of 
the	beneficiaries’	trust	income	interests	to	total	return	trust	interests	
did not subject the trust to GSTT. Ltr. rul. 201025030, March 10, 
2010.
 FEDErAL INCOME 
TAXATION
 CHILD CArE EXPENSES. The	IRS	has	published	five	facts	
about the tax credit available for child care expenses. The Child 
and Dependent Care Credit is available for expenses incurred 
during the summer and throughout the rest of the year.  The cost 
of a summer day camp may count as an expense towards the 
child and dependent care credit. Expenses for overnight camps 
do not qualify. If a childcare provider is a sitter at the taxpayer’s 
home or a daycare facility outside the home, the taxpayer may 
qualify for the credit. The actual credit can be up to 35 percent 
of qualifying expenses, depending upon the taxpayer’s income. 
Taxpayers may use up to $3,000 of the unreimbursed expenses 
paid	in	a	year	for	one	qualifying	individual	or	$6,000	for	two	
or	more	qualifying	 individuals	 to	figure	 the	credit.	For	more	
information see IRS Publication 503, Child and Dependent Care 
Expenses. IrS Summertime Tax Tip 2010-01.
 COrPOrATIONS.
 ACCOUNTING METHOD. The taxpayer corporation 
was engaged in the business of developing residential real 
property and purchased 80 acres of land for development of 
four residential properties.  The taxpayer included the cost of 
the properties in its cost of goods in its year-end inventory. The 
taxpayer was sued by a neighboring property owner for improper 
use of an access road belonging to the neighbor.  At the time of 
the tax return, the case was still on appeal, although the trial court 
had awarded judgment in favor of the neighbor.  The taxpayer 
claimed a business loss for the properties, arguing that the 
property was worthless without an access road. The court held 
that real property was not eligible for inclusion as cost of goods 
sold in inventory.  In addition, the court held that a business 
loss was not allowed because the taxpayer had not proved that 
the property was worthless during the tax year, because the 
appeal of the easement ruling was still pending.  D.L. White 
Construction, Inc. v. Comm’r, T.C. Memo. 2010-141.
 COurT AWArDS AND SETTLEMENTS. A decedent’s 
estate	 filed	 a	wrongful	 death	 action	 against	 a	 company	 and	
received judgment. However, the state legislature passed an 
act to provide compensation for claims for wrongful death 
and physical injury against the company. The legislation 
voided	all	court	judgments	and	precluded	victims	from	filing	
personal claims against the company. The estate received 
compensation from the state under the legislation. The IRS ruled 
that the compensation received under the legislation would be 
excludible	from	estate	income	under	I.R.C.	§	104(a)(2).		Ltr. 
rul. 201025027, Feb. 23, 2010.
	 The	 taxpayer	filed	suit	against	an	employer	 for	 intentional	
infliction of emotional stress, alleging that actions by co-
employees resulted in a heart attack which left the taxpayer 
disabled. The parties reached a settlement, under which the 
taxpayer received money for noneconomic damages.  The 
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court held that half of the settlement was taxable income as 
compensation for the psychological injuries and half was non-
taxable as compensation for the physical injuries from the heart 
attack.  Parkinson v. Comm’r, T.C. Memo. 2010-142.
 DEPrECIATION. The taxpayer corporation acquired 
property from manufacturers and held the property for rent or 
sale. However, a substantial portion of the property was sold 
soon after acquisition and the IRS found that the taxpayer did not 
have	a	“general	or	indefinite	commitment”	to	use	the	equipment	
in the business or to rent it. The taxpayer structured most of the 
sales	as	like-kind	exchanges	with	a	qualified	intermediary.	In	a	
Chief Counsel Advice letter, the IRS ruled that the property was 
not eligible for depreciation deductions because the property 
was held primarily for resale. Because the property was not 
eligible for depreciation, under I.R.C. § 1031(a)(2)(A) (property 
held for sale), the sales were not eligible for like-kind exchange 
treatment. CCA Ltr. rul. 201025049, March 12, 2010.
 For the tax years involved, the taxpayer corporation 
consistently accounted for certain tangible depreciable assets 
in general asset accounts, and treated dispositions of these 
assets,	 in	accordance	with	I.R.C.	§	168(i)(4)	and	Treas.	Reg.	
§	1.168(i)-1.	Such	assets	 are	 included	 in	 the	 following	asset	
classes of Rev. Proc. 87-56, 1987-2 C.B. 674: (1) asset class 
0.11,	Office	Furniture,	Fixtures,	and	Equipment;	(2)	asset	class	
0.12, Information Systems; (3) asset class 0.22, Automobiles, 
Taxis;	(4)	asset	class	48.14,	Telephone	Distribution	Plant;	(5)	
asset	class	48.41,	CATV-Headend;	(6)	asset	class	48.42,	CATV-
Subscriber	Connection	and	Distribution	Systems;	(7)	asset	class	
48.43,	CATV-Program	Origination;	(8)	asset	class	48.44,	CATV-
Service	and	Test;	and	(9)	asset	class	48.45,	CATV-Microwave	
Systems. The limitation period for assessments had expired for 
some of the tax years.  The taxpayer learned from its current tax 
advisor that the taxpayer failed to make a general asset account 
election	under	Treas.	Reg.	§	1.168(i)-1(k).	The	IRS	granted	the	
taxpayer an extension of time to make the election.  Ltr. rul. 
201025035, March 17, 2010.
 DISABILITy PAyMENTS. The taxpayer administered 
a	disability	plan	for	police	officers	and	firefighters.	The	plan	
provided payments for disabilities incurred in the line of duty. 
The IRS ruled that such payments were not taxable income to 
the recipients. The plan also provided supplemental payments 
based on length of service and the recipent’s age. The IRS ruled 
that the supplemental payments were taxable income even where 
the recipient’s retirement was due to an occupational injury or 
illness.  Ltr. rul. 201025038, March 22, 2010.
 DISCHArGE OF INDEBTEDNESS. The taxpayer 
borrowed money from a credit union and defaulted on the loan. 
The taxpayer stopped making payments, and three years later, 
the credit union cancelled the debt and issued a Form 1099-C for 
the balance of the loan. The taxpayer did not include the forgiven 
loan amount, claiming that the loan was actually cancelled three 
years earlier when it was consolidated by a debt management 
company.  However, the taxpayer did not provide any evidence 
to support this claim. The court held that the taxpayer realized 
discharge of indebtedness income when the loan was cancelled 
by the credit union. Abbott v. Comm’r, T.C. Summary Op. 
2010-88.
 The plaintiff borrowed money from the defendant who was 
related to the plaintiff during the term of the loan which involved 
a series of charges on the defendant’s credit card.  The defendant 
had tried for three years to obtain payments from the plaintiff but 
when the loan was uncollectable under state law, the defendant 
filed	a	Form	1099-C	for	the	amount	forgiven	on	the	loan.		The	
court	held	that	the	defendant’s	filing	of	the	Form	1099-C	was	not	
a	fraudulent	tax	return	under	I.R.C.	§	7434	because	the	defendant	
reported	the	cancellation	of	a	bona	fide	debt	with	reasonable	belief	
that the debt was uncollectable. Cavoto v. Hayes, 2010-2 u.S. 
Tax Cas. (CCH) ¶ 50,503 (N.D. Ill. 2010).
 EXCISE TAX ON TANNING SErVICES. The IRS has 
published information on the new excise tax on tanning services, 
under which, starting July 1, 2010, many businesses offering 
tanning services must collect a 10 percent excise tax on the 
tanning services they provide. Businesses providing ultraviolet 
tanning services must collect the 10 percent excise tax at the time 
the customer pays for the tanning services.  If the customer fails 
to pay the excise tax, the tanning service provider is liable for the 
tax. The tax does not apply to phototherapy services performed 
by a licensed medical professional on his or her premises. The tax 
does not apply to spray-on tanning services. If a payment covers 
charges for tanning services along with other goods and services, 
the other goods and services may be excluded from the tax if they 
are separately stated and the charges do not exceed the fair market 
value for those other goods and services. If the customer purchases 
bundled services and the charges are not separately stated, the 
tax applies to the portion of the payment that can be reasonably 
attributed to the indoor tanning services. The tax does not have to 
be	paid	on	membership	fees	for	certain	qualified	physical	fitness	
facilities that offer indoor tanning services as an incidental service 
to	members	without	a	separately	identifiable	fee.	Tanning	service	
providers must report and pay the excise tax on a quarterly basis. To 
pay	the	tax,	businesses	must	file	IRS	Form	720,	Quarterly	Federal	
Excise	Tax	Return	 using	 an	Employer	 Identification	Number	
assigned by the IRS. Find more information about the excise tax 
on	tanning	services,	IRS	Form	720	and	other	tax	provisions	of	the	
Affordable Care Act at www.IRS.gov. Tax Tip 2010-07.
 FIrST-TIME HOMEBuyEr’S CrEDIT. On July 2, 2010, 
the President signed legislation to extend the allowed closing date 
for	the	first-time	homebuyer’s	credit	to	September	30,	2010.	The	
legislation did not extend the April 30, 2010 date as to entering 
into a binding purchase agreement. Pub. L. No. 111-198, 111th 
Cong., 2d Sess. (2010).
 INFOrMATION rETurNS. The IRS has issued an invitation 
for public comments regarding guidance to be provided concerning 
new requirements with respect to the reporting of payments made 
in the course of the payor’s trade or business. The new reporting 
requirements	are	in	I.R.C.	§	6041,	which	was	amended	by	section	
9006	of	the	Patient	Protection	and	Affordable	Care	Act	of	2010,	
Pub.	L.	No.	111-148,	124	Stat.	119	(2010).	Very	generally,	these	
amendments expand existing information reporting requirements 
to apply to payments made to corporations and to include certain 
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payments of gross proceeds and with respect to property. See 
Harl, “Additional Information Return Reporting Beginning in 
2010,” 21 Agric. L. Dig.	73,	75	(May	14,	2010).	Notice 2010-
51, I.r.B. 2010-29.
 INNOCENT SPOuSE rELIEF. The taxpayer’s former 
spouse had received disability pension income during a tax 
year	when	the	couple	was	married	and	filed	a	joint	tax	return	
prepared by the taxpayer. The IRS had assessed taxes for failure 
to include the disability income in taxable income on the return 
and	the	taxpayer,	now	divorced,	filed	for	innocent	spouse	relief	
from the liability, based primarily on the taxpayer’s inability to 
pay the taxes. The court held that the IRS denial of statutory or 
equitable relief was proper, given that the taxpayer knew the 
income	was	not	reported,	the	taxpayer	received	some	benefit	
from not reporting the income and the taxpayer did have 
disposable income to pay the taxes.  Dykes v. Comm’r, T.C. 
Summary Op. 2010-85.
 IrA.	The	 taxpayer	was	 the	 remainder	 beneficiary	 of	 the	
decedent spouse’s IRA. The taxpayer had the funds from 
the decedent’s IRA deposited in the taxpayer’s own IRA and 
received distributions from the taxpayer’s IRA. The taxpayer 
excluded	 the	 distributions	 under	 I.R.C.	 §	 72(t)(2)(A)(ii)	 as	
made	as	a	beneficiary	of	a	deceased	spouse’s	IRA.	The	court	
held that the taxpayer was not eligible for the exclusion because 
the deceased spouse’s IRA funds were deposited into the 
taxpayer’s IRA.  Sears v. Comm’r, T.C. Memo. 2010-146.
 INVENTOry. The taxpayer was a licensed public grain 
warehouse and operated two country grain elevators. The 
taxpayer was primarily in the business of purchasing grain 
from farmers and producers and reselling the grain to larger 
grain terminals and processors and provided a full line of 
related agricultural services, including grain storage, supply of 
fertilizers	and	chemicals,	financing	activities	and	commodity	
trading services.  The taxpayer maintained corn, soybean 
and wheat grain inventories for resale in the ordinary course 
of its business to larger grain elevators and processors. The 
taxpayer purported to value its grain inventory at market price 
determined by the month-end futures price for such grain, 
two	plus	or	minus	“basis,”	less	freight	and	profit	margin.	The	
taxpayer calculation arrived at the year-end cash price at which 
it would purchase grain from farmers and producers. This “bid” 
price was the replacement cost of grain inventory at month or 
year-end. The taxpayer used the “bid” price to value its grain 
inventory. The taxpayer’s year-end physical grain inventory 
valuation was calculated from the year-end price it paid to its 
suppliers for the grain.  The taxpayer sold corn, soybean and 
wheat grain in a separate market from that in which it purchased 
grains. Although the taxpayer established the price at which 
it purchased grain from farmers and producers, the taxpayer 
sold grain to larger grain elevators and processors at prices 
established by the purchasers. For the taxable years at issue, the 
taxpayer did not capitalize or include any costs other than the 
“bid” price in its year-end physical grain inventory valuation. 
The taxpayer incurred compensation, retirement and employee 
benefit,	payroll	and	property	tax,	contract	labor,	depreciation,	
interest, insurance, rent, repairs, utilities, supplies, telephone, 
dues, travel and miscellaneous expenses. The taxpayer also 
incurred purchasing, storage, and handling costs with respect to 
its grain inventory. The taxpayer did not capitalize any indirect 
costs	 to	 ending	grain	 inventory	under	 I.R.C.	§	263A	 for	 the	
taxable years at issue. In a Field Attorney Advice letter, the IRS 
ruled that the taxpayer was required to capitalize the direct costs 
of acquiring the grain and the indirect costs of selling the grain. 
The capitalized costs were also to be included in the ending 
grain inventory.  FAA 20102602F, July 8, 2010.
 LEGAL FEES. The taxpayer was employed with an 
investment company and during that employment embezzled 
funds	from	that	company	and	falsified	records	for	the	company.	
The taxpayer pled guilty to embezzlement and records 
falsification	and	claimed	the	legal	fees	for	defense	of	both	counts	
as business expenses. The court held that the embezzlement legal 
fees were properly denied by the IRS because the embezzlement 
was not related to the taxpayer’s employment. However, 
the legal expenses resulting from the defense of the records 
falsification	 charge	were	 deductible	 because	 the	 falsification	
occurred as part of the taxpayer’s employment duties.  Gordon 
v. united States, 2010-1 u.S. Tax Cas. (CCH) ¶ 50,142 (S.D. 
N.y. 2009).
 LOAN VErSuS SALE. The taxpayer pledged stock for a 
loan under which the lender had the right to, and in fact did, 
sell the stock in order to determine the loan amount equal to 90 
percent of the stock value. After the loan, the taxpayer had no 
right to the stock dividend and had the right at the end of the 
loan term, to repurchase the stock at the current price, repay the 
loan and interest or surrender all rights to the stock. The taxpayer 
chose to surrender the stock which had decreased in value far 
below the loan principal and interest.  The court held that the 
loan was taxed as a sale of the stock because the title to the stock 
passed to the lender, as evidenced by the lender’s sale of the 
stock before determination of the amount of the loan.  Note: the 
transaction, if valid for tax purposes, would have allowed the 
taxpayer to realize all the gain in the stock without recognition 
of tax liability.  Calloway v. Comm’r, 135 T.C. No. 3 
(2010).
 PASSIVE INVESTMENT LOSSES. The taxpayers, 
husband	and	wife,	filed	their	tax	returns	jointly.	The	taxpayers	
operated	a	real	property	business	as	defined	by	I.R.C.	§	469	and	
were	qualified	under	I.R.C.	§	469(c)(7)(B)	to	make	an	election	
to treat all interests in rental real estate as a single rental real 
estate	activity.	However,	the	taxpayers	inadvertently	filed	their	
joint return without the statement required under Treas. Reg. § 
1.469-9(g)(3).	The	IRS	granted	an	extension	of	time	to	file	the	
election.  Ltr. rul. 201026002, March 25, 2010.
 The taxpayer and spouse owned two rental properties. The 
taxpayer alone managed the rental properties and did not make 
the election to combine the two properties into a single activity 
for tax purposes. The taxpayer claimed to have worked a total of 
1,040	hours	per	year	on	the	rental	activities	but	did	not	provide	a	
written substantiation of the hours worked or on which property 
the hours applied. The court held that the losses from the two 
properties were passive investment losses because the taxpayer 
did not prove that the taxpayer worked at least 1,500 hours or 
1, 2010.
 SHAREHOLDERS. The taxpayer was an S corporation 
and under its shareholders’ agreement, a shareholder desiring 
to transfer shares must (1) obtain the consent of the other 
shareholders prior to transfer, (2) the transferee must become a 
party to the agreement, and (3) no transfer is allowed if the transfer 
would result in the termination of the S corporation status. One 
of the shareholders attempted to transfer shares in the corporation 
to an ineligible shareholder. However, the taxpayer obtained a 
court ruling that the transfer was null and void and the original 
shareholder remained as owner of the stock. The IRS ruled that 
the transfer of the stock did not result in termination of the S 
corporation status.  Ltr. rul. 201026006, Jan. 22, 2010.
 SALE OF rESIDENCE. The taxpayer purchased a residence 
and lived in it for at least two years. The taxpayer demolished 
the residence in the third year and constructed a new house 
on the property. However, the taxpayer never used the house 
as a residence and sold the house in the fourth year, realizing 
substantial gain on the sale. The court held that the gain from the 
sale of the new house was not eligible for exclusion of gain under 
I.R.C. § 121 because the taxpayer never lived in the house. Five 
judges of the Tax Court dissented on the opinion, noting that the 
result should not differ from the case where a house was destroyed 
and rebuilt. Gates v. Comm’r, 135 T.C. No. 1 (2010).
 SuMMEr EMPLOyMENT. The IRS has published the six 
things the IRS wants everyone to know about income earned 
while	working	a	summer	job.	(1)	All	employees	fill	out	a	W-4,	
Employee’s	Withholding	Allowance	Certificate,		when	starting	a	
new job. Taxpayers with multiple summer jobs will want to make 
sure all employers are withholding an adequate amount of taxes 
to cover the total income tax liability. To make sure withholding 
is	correct,	use	the	Withholding	Calculator	on	www.IRS.gov.		(2)	
Whether	working	as	a	waiter	or	a	camp	counselor,	all	tip	income	is	
taxable income and is therefore subject to federal income tax. (3) 
Many students do odd jobs over the summer to make extra cash. 
Earnings received from self-employment are subject to income 
tax. These earnings include income from odd jobs like baby-
sitting	and	lawn	mowing.		(4)	If	a	taxpayer	has	net	earnings	of	
$400	or	more	from	self-employment,	the	taxpayer	will	also	have	
to	pay	self-employment	tax.	The	self-employment	tax	is	figured	
on	Form	1040,	Schedule	SE.	(5)	Food	and	lodging	allowances	
paid to ROTC students participating in advanced training are not 
taxable. However, active duty pay – such as pay received during 
summer	 advanced	 camp	–	 is	 taxable.	 (6)	 Special	 rules	 apply	
to services performed as a newspaper carrier or distributor. A 
taxpayer is a direct seller and treated as self-employed for federal 
tax purposes if the following conditions are met: (a) the taxpayer 
is in the business of delivering newspapers; (b) all pay for these 
services directly relates to sales rather than to the number of 
hours worked; and (c) the taxpayer performs the delivery services 
under a written contract which states that the taxpayer will not 
be treated as an employee for federal tax purposes.  Generally, 
newspaper carriers or distributors under age 18 are not subject 
to self-employment tax.  IrS Summertime Tax Tip 2010-02.
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more than one-half of all personal services for the year.  In 
addition, the taxpayer was not entitled to the $25,000 exception 
because the taxpayer and spouse had more than $150,000 of 
adjusted gross income. Ajah v. Comm’r, T.C. Summary Op. 
2010-90.
 PENSION PLAN. The taxpayer owned an interest in a 
governmental employee thrift savings plan. The taxpayer 
received an early, pre-age 59 1/2 distribution from the plan 
during a time when the taxpayer was suffering from mental 
distress	due	to	employment	difficulties.	The	taxpayer	argued	
that the distribution was not subject to the 10-percent early 
withdrawal addition to tax because the distribution was made 
as	a	“financial	hardship	in-service	withdrawal.”	The	court	held	
that the 10-percent addition to tax applied because there was 
no	 exception	 for	 financial	 hardship	 distributions.	The	 court	
also refused to allow a disability exception under I.R.C. § 
72(t)(2)(A)(iii)	 because,	 although	 the	 taxpayer	 demonstrated	
some evidence of mental stress at the time, the taxpayer 
remained employed and participated in management of a 
farm	and	other	 rental	 property.	The	 appellate	 court	 affirmed	
in a decision designated as not for publication. Dollander v. 
Comm’r, 2010-1 u.S. Tax Cas. (CCH) ¶ 50,478 (11th Cir. 
2010), aff’g, T.C. Memo. 2009-187.
 For plans beginning in June 2010 for purposes of determining 
the	full	funding	limitation	under	I.R.C.	§	412(c)(7),	the	30-year	
Treasury	securities	annual	interest	rate	for	this	period	is	4.36	
percent,	the	corporate	bond	weighted	average	is	6.32	percent,	
and	 the	90	percent	 to	 100	percent	 permissible	 range	 is	 5.68	
percent	to	6.32	percent.		Notice 2010-52, I.r.B. 2010-30.
 S COrPOrATIONS
 PASSIVE INVESTMENT INCOME. The taxpayer was 
an S corporation which owned residential rental properties. 
The taxpayer was actively involved in performing all of the 
leasing and administrative functions necessary for managing 
its properties, including repair and maintenance services. The 
taxpayer supervised and ensured that all vacancies were properly 
prepared for re-rental, advertised for new tenants, and processed 
prospective tenant applications, including performing credit 
checks on prospective tenants and negotiating the lease and 
rental agreements. Once the property was rented, the taxpayer 
collected the rent, communicated with tenants during their 
tenancy, and monitored tenant compliance with lease terms. If 
a tenant experienced a repair or maintenance problem with the 
rental property, the taxpayer customarily arranged, supervised, 
and paid for the required repair and maintenance work as 
to major building elements, such as the heating and cooling 
systems, plumbing, exterior walls, and roof. In addition, the 
taxpayer paid all property taxes and maintained the casualty 
and liability insurance on these properties. The taxpayer had 
employees and multiple independent contractors involved in the 
day-to-day activities associated with its single-family residential 
rental operations. The IRS ruled that the rental income from the 
properties was not passive investment income to the taxpayer 
because	the	taxpayer	provided	significant	services	and	incurred	
substantial costs in connection with the rental activities. Ltr. 
rul. 201025040, March 1, 2010. ; Ltr. rul. 201025041, March 
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FArM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINArS
by Neil E. Harl
January 3-7, 2011
Sheraton keauhou Bay resort & Spa 
kailua-kona, Big Island, Hawai’i. 
 Spend a week in Hawai’i in January 2011 and attend a world-class seminar on Farm Income Tax, Estate and Business Planning 
by	Dr.	Neil	E.	Harl.		The	seminar	is	scheduled	for	January	3-7,	2011	at	Kailua-Kona,	Big	Island,	Hawai’i,	12	miles	south	of	the	
Kona	International	Airport.
 Pre-registration Deposit: Again this year we are asking for advance attendance commitment before contracting with the 
hotel. If you plan to attend the seminar, please send your name, address, phone number and e-mail address with a check for $100 
to	Agricultural	Law	Press,	P.O.	Box	835,	Brownsville,	OR	97327.	If	insufficient	people	send	in	their	checks,	we	will	cancel	the	
seminar and return your deposit. If a sufficient number of people do send in their deposits, the seminar will be held and the 
deposits will become non-refundable and used to decrease the registration fee by $100. The decision whether to hold the 
seminar will be made on July 23, 2010 so please mail your deposit by July 21, 2010. 
 Seminar sessions run from 8:00 a.m. to 12:00 p.m. each day, Monday through Friday, with a continental breakfast and break 
refreshments	included	in	the	registration	fee.	Each	participant	will	receive	a	copy	of	Dr.	Harl’s	400+	page	seminar	manual	Farm 
Income Tax: Annotated Materials	and	the	600+	page	seminar	manual,	Farm Estate and Business Planning: Annotated Materials, 
both of which will be updated just prior to the seminar.
Here is a sample of the major topics to be covered:
 • Farm income items and deductions; losses; like-kind exchanges; and taxation of debt including the Chapter 12 bankruptcy 
tax provisions.
 • Income tax aspects of property transfer, including income in respect of decedent, installment sales, private annuities, self-
canceling installment notes, transferring insurance policies, and part gift/part sale transactions.
 • Introduction to estate and business planning.
 • Co-ownership of property, including discounts, taxation and special problems.
 • Federal estate tax, including alternate valuation date, special use valuation, handling life insurance, marital deduction planning, 
disclaimers, planning to minimize tax over deaths of both spouses, and generation skipping transfer tax.
 • Gifts and federal gift tax, including problems with future interests, handling estate freezes, and “hidden” gifts.
 • Organizing the farm business—one entity or two, corporations, general and limited partnerships and limited liability companies, 
including recent developments in handling LLC losses.
 •  Recent legislative tax provisions.
	 The	seminar	registration	fee	is	$645	for	current	subscribers	to	the	Agricultural Law Digest, the Agricultural Law Manual or 
the Principles of Agricultural Law.	The	registration	fee	for	nonsubscribers	is	$695.		For	more	information	call Robert Achenbach 
at	541-466-5544	or	e-mail	at	robert@agrilawpress.com.
